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Court of Appeals of the District of Columbia 


Xo. 4919. 

Harry Harriton, Appellant, 


Commissioner of Internal Revenue. 


1 Docket 13180. 

i 

] 

Harry Harriton, Petitioner, 

i 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

I 

For the taxpayer: H. A. Mihills, C. P. A., James Walton, 
Esq. 

For the Comm’r: J. F. Greaney, Esq. 

Docket Entries. 

1926. 

April 6. Petition received & filed. I 

“ 9. Copy of petition served on Solicitor. 

“ 9. Notification of receipt mailed taxpayer. 

Mav 4. Answer filed bv Solicitor. 

• • 

“ 6. Copy of answer served on taxpayer. General 

Calendar. 

1927. 

Dec. 10. Hoar in g; date set 3-1-28. 

«r» 

1928. 

Mar. 1. Hearing had before Mr. Trammell oh merits. 
Briefs in 30 days. | 

“ 7. Transcript of hearing 3-1-28 filed. 

“ 31. Brief filed by taxpayer. 

“ 31. Brief filed bv G. C. ‘ 

1—4919a 
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June 29. 

4 4 30. 

Dee. 27. 


Findings of fact & opinion rendered. Judgment 
for respondent. 

Order of redetermination entered. 

Supersedeas bond for $9,812.92 approved & or¬ 
dered filed. 

Petition for review by Court of Appeals of D. 0. 

with assignments of error filed by taxpayer. 
Proof of service filed. 

Praecipe with proof of service thereon filed. 


1929. 
Jan. 22. 


Notice of appearance of James Walton as counsel 
for taxpayer filed. 


Xow, Februarv 2. 1929, the foregoing docket entries certi- 
tied from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals, 1924.] 

P>. D. GAMBLE, 

Clerk l \ S. Board of Tax Appeals. 


Filed Apr. 6, 1920, Y. S. Board of Tax Appeals. 
United States Board of Tax Appeals. 


Docket Xo. 13180. 


Harry IIarriton, Petitioner, 

v. 

Commissioner of Internal "Revenue, Respondent 


Petition. 


The above named petitioner hereby appeals from the 
determination of the Commissioner of Internal Revenue 
set forth in his deficiency letter, symbols IT:PA:2-00D 
RO’L-202, dated February 3, 1920, and as the basis of his 
appeal sets forth the following: 

T. The petitioner is an individual and a resident of Buf¬ 
falo, X. Y. He has received a deficiency letter, copy of 
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which is attached, mailed by the Commissioner op February 
3, 1926. V | 

II. The Commissioner's letter alleges a deficiency in in¬ 

come tax for the taxable year 1920, ot‘ $4,906.46. The 
amount of said deficiency which is in controversy is $4,- 
905.65. * ! 

III. The determination of tax contained in said de¬ 
ficiency letter is based upon the following errors): 

(1) Failure of the Commissioner to deduct $20,759.40 in 
computing taxable income for 1920, on account of net loss 
for 1919 which was in excess of net income for lj)lS. 

i 

IV. The facts upon which the petitioner reliesj as a basis 
of his appeal are as follows: 

(1) The petitioner was engaged in the wholesale metal 
and rubber business and tlie sale of other scrapj materials, 
during the years 1917, 1918, 1919 and l!920. Said 
3 petitioner filed income tax returns for |1917, 1918 
and 1919, in which inventories were used at both the 
beginning and the end of each year to determine income 
from the business and taxable net income. During 1920 a 
representative of the Internal Revenue Agent’s office at 
Buffalo made an examination of the returns and [records of 
the petitioner for the years 1917, 1918 and 1919!, at which 
time the use of inventories was disallowed. As result of 
such disallowance, the Revenue Agent’s Report j)f October 
14, 1920, showed a net loss for the year 1919, hnd an in¬ 
creased taxable net income for the year 1918, tvitli a tax 
liability of $1,771.78 in excess of the amount ppid by the 
petitioner on the basis of returns filed for the three years 
mentioned. The additional tax was assessed! and col¬ 
lected. 

Til computing the net income subject to tax fof 1920, the 
Commissioner has failed to allow as a deduction $20,759.40, 
which is the excess of the net loss for 1919, of $3$,673.42, as 
determined by the Commissioner, over the taxable net in¬ 
come for 1918 of $17,914.02, also determined by! the Com¬ 
missioner. 

V. Wherefore petitioner respectfully prays ! that this 
Board may find and set forth in its decision, that,! (1) There 
should be allowed, in accordance with the provisions of 
Section 204(b) of the Revenue Act of 1918, as aideduction 
in computing the amount of income subject to ta$ for 1920, 
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the $20,759.40 representing the excess of 1919 net loss over 
the 1918 taxable net income. 

H. A. MHULLS, 
Counsel for the Taxpayer. 

c/o Ernst and Ernst, 917 Munsev Building, Washington, 
D. C. 


4 State of New York, 

County of Erie , ss: 

Harrv Harriton, being dulv sworn savs that he is the 
individual named in the foregoing petition; that he has 
read the said petition, or had the same read to him and 
is familiar with the statements therein contained and that 
the facts therein stated are true, except such facts as are 
stated to be upon information and belief, and those facts 
he believes to be true. 

HARRY HARRITON. 


Sworn to and subscribed before me this 3 day of April, 
1926. 

[Seal of William Ninedorf, Notary Public, Erie County.] 

WILLIAM NINEDORF, 

Notary Public, 


5 Treasury Department, Washington. 

IT:PA:2-60D. February 3, 1926. 

RO ’L-202. 

Mr. Harry Harriton, 

6 Linden Park, 

Buffalo, New York. 

Sir : 

The determination of vour income tax liabilitv for the 

* • 

year 1920, as set forth in office letter dated November 11, 
1925, disclosed a deficiency in tax amounting to $4,906.46. 
The adjustments; made are explained in detail in the at¬ 
tached statement. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
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' 

date of mailing’ of this letter within which to file an appeal 
contesting in whole or in part the correctness of this de¬ 
termination. Any such appeal must he addressed to the 
United States Board of Tax Appeals, Washington, D. C., 
and must he mailed in time to reach that Board within the 
60-day period. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to the Board of Tax Appeals and has not done so 
within the 60 days prescribed and an assessment has been 
made, or where a taxpayer has appealed and an assess¬ 
ment in accordance with the final decision on such appeal 
lias been made, no claim in abatement in respect of any 
part of the deficiency will be entertained. j 

If you acquiesce in this determination and dp not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to tlie assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. 0., for the attention of JT:PA :2b60D RO’L- 
*202. In the event that you acquiesce in a partj of the de¬ 
termination, tlie agreement should be executed with re¬ 
spect to the items agreed to. 


Respectfully, 


(Signed) 


D. II. BLiVIR, 

Commissioner. 
By (’. R. NAfeH, 
Assistant to the Conuiussioner. 


Inclosures: Statements, Agreement—Form A,i Form 882. 
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Statement . 


IT:PA:2-601>. 

RO’L-202. 


In re Mr. Harry Harritox, 6 Linden Park, Buffalo, New 

York. ' i 


Delirionoy in tax. 

$4,90(i 40 (waiver) 


$4,906 461 

i 

i 


I 


Yon r. 

1920 

1921 


Total 
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Reference is made to our letter dated December 7, 11)27), 
in protest against the deficiency in tax found due on your in¬ 
come tax return for the vear 11)20, of which von were notified 

• • 

by office letter dated November 11, 1927), and to a conference 
held at Washington, D. C. January 6, 1920; "Mr. H. W. 
Adkins, Washington, D. C., acting as your representative. 

You state that the Revenue Agent's report dated October 
30, 1920, covering an investigation of your income tax re¬ 
turns for the years 1917 to 1919, inclusive, disclosed a not 
loss sustained in the operation of business for the year 1919 
in the amount of $38,673.42 and a taxable net income for 
the year 1918 amounting to $17,914.02: that the net loss of 
$38,673.42 should have been applied against the net income 
for 1918 and the excess against taxable net income shown 
in the Revenue Agents’ supplemental report for the vear 
1920. 


It is noted in the report dated October 30, 1920, that all 
inventories were eliminated on the basis that they were 
estimated thereby resulting in the loss of $38,673.42 for 
1919 and a net iincome for 1918 of $17,914.02 which ad¬ 
justment was not, protested by you. In the Revenue Agent's 
report covering the years 1920 and 1921, the examining 
officer determined income on an inventorv basis stating that 
the previous adjustments of the prior years with inventories 

eliminated was in error. It is now admitted bv vou that an 

• • 

adjustment on the inventory basis is correct, although you 
believe that the excess loss for 1919 should be applied 
against income for the vear 1920. 

You are advised that careful consideration has been given 
to all facts in the case but your contentions cannot be con¬ 
ceded for the reason that since the Revenue Agent de¬ 
termined 1920 income on an inventory basis and used the 
same opening inventory for 1920 as was disallowed as the 
closing inventory in the prior year adjustment, if the open¬ 
ing inventory figure for 1920 is correct then the closing in¬ 
ventorv figure for 1919 must have been correct as it was 


determined in the same manner as the opening inventory 
figure for 1919: if anv allowance is to be made in 1920, for a 
net loss incurred in 1919, said loss should be properly 
7 computed at the time such allowance is made: the 
opening and closing inventories for 1919 as shown 
by your books were $5S,400.00 and $103,038.59, respectively; 
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I 

the use of such inventories would eliminate j entirely any 
loss for 1919 as indicated in the Revenue Agent’s report 
dated October 30, 1920. j 

The assessment of $4,906.46 is, therefore, sustained. 

This assessment is in addition to all other! outstanding 
and unpaid assessments apjvearing upon th^ Collector’s 
lists. 

Payment of the tax should not be made ujntil a bill is 

received from the Collector of Internal Revenue for vour 

* 

district and remittance should then lxe made to him. 

Xow, February 2, 1929, tlie foregoing petition certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

. Clerk TJ. S. Board of Talc Appeals. 
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Filed May 4, 1926, United States Board of Tax 

Appeals. ! 

j 

United States Board of Tax Appeals. 

Docket Xo. 13180. I 


Appeal of Harry IIarritox, 6 Linden Park, Buffalo, New 

York. 

j 

Answer. \ 

\ 

The Commissioner of Internal Revenue, bv his attornev, 
, ’ * | * ■ 
A. AY. Gregg, General Counsel, Bureau of Internal Revenue, 

for answer to the petition of the above-name^ taxpayer, 

admits and denies as follows: 

(1) Admits the allegations contained in paragraph 1. 

(2) Admits the allegations contained in paragraph 2. 

(3) Denies that the Commissioner erred inj failing to 
deduct $20,759.40 in computing taxable incomj} for 1920, 
on account of alleged net loss for 1919 which, is is alleged 
is in excess of net income for 1918. 

(4) Admits that the petitioner was engaged ini the whole¬ 
sale metal and rubber business and the sale of cither scrap 
materials during the years 1917, 1918, 1919 and 1920. 


i 
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(5) Admits that the petitioner filed income tax returns 
for 1917, 1918 and 1919, in which inventories were used at 
both the beginning and the end of each vear to determine 
income from the business and taxable net income. 

(6) Admits that the Commissioner has failed to allow as 
a deduction from income for 1920 the amount of $20,759.40. 

(7) Denies that $20,759.40 is the excess of the net loss 
for 1919 over the taxable net income for 1918. 

(8) Denies that the net loss for 1919 is $38,673.42. 

9 (9) Denies that the taxable net income for 1918 is 
$17,914.02. 

(10) Denies generally and specifically each and every 
material allegation contained in taxpayer’s petition not 
hereinbefore admitted, qualified or denied. 

Wherefore it is praved that the appeal be denied. 

A. W. GREGG, 

General Counsel, Bureau of Infernal Revenue. 

Of Counsel: 

JOS. K. MOYER, 

Special Attorney, Bureau of Internal Revenue. 

Xow, February 2, 1929, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

! B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

10 Testimony Taken at Hearing Before C. M. Tram¬ 

mell , Member, on March 1 , 1928, at Washington, 
1). C. 

Whereupon Harry Harriton was called as a witness by 
and on behalf of the Petitioner, and having been first duly 
sworn, was examined and testified as follows: 

Direct examination. 

Bv Mr. Mihills: 

♦ 

Q. State your full name. A. Harry Harriton. 

Q. And your place of residence? A. 10 Linden 
Park, Buffalo. 


11 
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Q. Will you state your present occupation? i\. I am not 
doing anything now. I retired in 1923. 

Q. You retired in 1923? A. Yes. 1923 or lf|24. 

Q. Will you state what your occupation was in the year 
1920? A. Wholesale metal and rubber. 

Q. What was that? A. Wholesale metal andirubber. 

Q. I place before you, Mr. Harriton, a bound bpok marked 
“Ledger Xo. 4 of Harry Harriton,” and ask you!to identify 
the book by explaining what it is. A. This is;the ledger 
that they used to keep in the office. 

Q. Does that ledger include the record of your business 
for the year 1920? A. Yes, sir. I 

Q. Will you state whether or not the ledger before you 
was used as the basis for preparation of yourj individual 
income tax return for the vear 1920? A. Yes, siir. 

Q. I hand you what purports to be a pbn copy, or 
12 work sheet, of an individual tax return for the year 
1918, and ask you to testify as to whether or not 
that is a true copy of your original return filed by you with 
the Collector of Internal Revenue at Buffalo? A. Yes, sir. 

Q. I offer in evidence the exhibit identified liy the wit¬ 
ness as being his work sheet copy of the original jtax return 


for 1918. j 

Mr. Oreaney: No objection. 

The Member: It will be admitted and marked exhibit 1. 

(The document so offered and received in evidence was 
thereupon marked “Petitioner’s Exhibit Xo. l”!and made 
a part of this record.) 


P>v Mr. Mihills: 

Q. I now hand you what purports to be a work jsheet copy 
of an individual income tax return for the vear| 1919, and 
ask you to testify as to whether or not that is a true copy 
of the original tax return filed bv vou with the Cbllector of 

■ . . i 

Internal Revenue at Buffalo for the year 1919? A. Yes, 
sir. | 

Mr. Mihills: I offer in evidence the exhibit identified by 
the witness as the work sheet copy of the 1919 tax return. 
Mr. Greanev: No objection. 

The Member: It will be admitted as exhibit 2‘J 

I i 


2—4919o 
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13 (The document so offered and received in evidence 
was thereupon marked “Petitioner's Exhibit Xo. 2,” 

and made a part of this record.) 

Mr. Mihills: I offer in evidence by leave of counsel for 
the Commissioner, revenue agent’s report dated October 
30, 1920, covering the examination of the years 1917, 1918 
and 1919, resulting in a net additional tax of $1,771.78. 

The Memberj: That will be admitted as exhibit 3. 

(The document so offered and received in evidence was 
thereupon marked “Petitioner's Exhibit Xo. 3" and made 
a part of this record.) 

Bv Mr. Mihills: 

Q. Mr. Harritan, are you familiar with the examination 
which was made by the revenue agent in 1920, of youv 1917, 
1918 and 1919 returns? A. Yes, sir. 

Q. Referring to the revenue agent's report, it is observed 
that the revenue agent has thrown out inventories as origi¬ 
nally used by you in computing income for 1917, 1918 and 
1919. Will von state whether or not that action of the reve- 
nue agent was consented to bv vou? A. Xo, it was not. 

Q. I hand you a document dated September lb, 1920, at 
Buffalo, Xew York, and ask you to identify that document. 
A. Yes. 

14 Q. Will you state where that document was se¬ 
cured bv vou? A. 1 received it from the internal 

• • 

revenue office in Buffalo. 

Mr. Mihillsi: I offer in evidence the document identified 

bv the witness as being a communication received bv him 
* ' • 

from the revenue agent in charge at Buffalo. 

Mr. Greaney: I question this with respect to the material¬ 
ity; I have no objection otherwise. 

The Member: What is the objection as to the materiality? 
Mr. Greaney: The attitude of the revenue agent. Sup¬ 
posing he sent this out, what bearing would it have on the 
question here in issue? The witness has testified with re¬ 
spect to certain things- 

The Member: For what weight it may have, it will be 
received. 
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harry harritox vs. com. of int. revenue. 

(The document so offered and received in evidence was 
thereupon marked “Petitioner’s Exhibit No. 4” and made 
a part of this record.) 

*' I 

Mr. Greanev: 1 assume that Mr. Mihills, at ilie time of 
the introduction of the revenue agent’s report, through in¬ 
advertence neglected to state it is part of the; records of 
the Bureau, and I ask leave for the Commissioi|er to with¬ 
draw and substitute a photostatic copy. 

The Member: That may be done. 

Mr. Mihills: ] had intended to so ask. 

15 By Mr. Mihills: j 

Q. I hand you, Mr. Harriton, a typewritten document 
dated August 26, 1921, purporting to be a communication 
addressed to you by the Treasury Department, a|nd ask you 
whether or not that letter was received by you through the 
mails? A. Yes, sir. 

7 # i 

Q. Will vou state what action was taken b\i vou as a 

W • j %■' 

result of the receipt of that? A. 1 mailed a check to the 
internal revenue agent in Buffalo. This (indicating) is the 
day, the month, and the year, and the number of the check. 

Q. r riie pen notation on the lower left-hand jeorner in¬ 
dicates the payment of the deficiency shown by tjhat letter? 
A. Yes, sir. 

Q. I offer in evidence the exhibit identified by tjlie witness 
as being a communication received from the Treasury De¬ 
partment indicating the deficiency which was palid by him. 

Mr. Greanev: May I ask the purpose of the offer? 

Mr. Mihills: The purpose is to complete the j record in 
so far as to show that the Commissioner sustained! the action 
of the revenue agent in throwing out inventories for 1917, 
1918 and 1919, and assessed the tax, which was j duly paid 
upon that basis. 

Mr. Greaney: I object, if Your Honor jplease, as 
lfi not having any weight or evidential force in this pro¬ 
ceeding. This Board has held that prior lqtters have 
no evidential force whatsoever; that the sixtv-jlay letter 
is clothed with the prima facie presumption of correctness, 
but that the others letters sent out by the Bureau have no 
force at all. There is not any question of estoppel, so far 
as I can see. 
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The Member: Can it be stated whether the Commissioner 
in his sixty-day letter upheld the revenue agent’s report? 

Mr. Greaney: In so far as this case was concerned, there 
was no sixtv-day letter sent out. It was closed prior to 
the revenue act of 1924. The case was not open at the 
time, so there was never anv sixtv-dav letter before this 

7 • * ft- 

Board. 

The Member: That is as to 1919? 

Mr. Greaney: Yes, and this letter covers that; it does not 
cover the year in question. 

The Member: The rule would not apply to this situation, 
would it ? 


Mr. Greaney: I cited that in respect of the fact that the 
Board held that the onlv letter of the Commissioner which 

ft' 

carried anv weight was the sixtv-dav letter. 

* O ft- ft 

The Member: That is true in the connection, or action, 

in which the letter is sent; but this is for 1919. 

Mr. Greanev: Yes. 

•/ 

The Member: And the question before the Board 
17 is 1920. This is a question of loss sustained in 1919. 

For the purpose of showing whether the action of the 
Commissioner was wrong, it will be admitted. It will be 
marked exhibit 5. 


(The document so offered and received in evidence was 
thereupon marked “Petitioner’s Exhibit Xo. 5,” and made 
a part of this record.) 


Bv Mr. Mihills: 

ft' 

Q. I hand you what purports to be an individual income 
tax return prepared by you for the year 1921, and ask you 
whether or not the signature appearing thereon is your sig¬ 
nature? A. Yes, sir. 

Q. Will you state whether or not that return was pre¬ 
pared from the ledger now before you? A. Yes, sir. 

Q. And was prepared from that book in the same man¬ 
ner that the previous returns for 1917, 1918 and 1919 were 
prepared? A. Yes, sir. 

Mr. Mihills: 1 offer in evidence the exhibit identified bv 
the witness as being his individual income tax return for 
the vear 1921. 

Mr. Greaney: I ask the purpose of 1921 ? 
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Mr. Miliills: The purpose of the introduction! of the tax 
return for the year 1921, if Your Honor please^ is that as 
shown by the revenue agent's report for that ycftr and sus¬ 
tained bv the sixtv-dav letter, the inventdrv used bv 
IS the taxpayer at the beginning of 1921 was hsed by the 
Commissioner for the purpose of increasing the in¬ 
come for 1920, the year here in question. In otlieii words, the 
beginning inventory for 1921 was transferred tjo the year 
1920 by the Commissioner and forms the basis f<j>r this par¬ 
ticular deficienev. 

* 

The Member: Any objection, Mr. Greaney? \ 

Mr. Greanev: It is limited to what? 

%■' j 

Air. Miliills: It is limited to the purpose of showing the 
opening of the books as of 1921, the closing of J920, made 
in accordance with the inventory used at that time, the be¬ 
ginning of 1921, and it is introduced for that purpose only. 

Mr. Greaney: Xo objection. 

The Member: It will be admitted as exhibit 6. 


(The document so offered and received in cvjdence was 
thereupon marked “Petitioner's Exhibit Xo. (viand made 
a part of this record.) 

Mr. Greaney: I would like to call your attention to the 
fact it is an original record in the tiles of the Bui'eau and I 

° . l . 

ask leave to withdraw same and substitute photosjtatic copy. 

"Hie Member: That may be done, it will be returned to 
the Commissioner at the completion of the proceeding. 


Bv Mr. Miliills: 

* 

( L ). 1 hand you what purports to be an individiiial income 
tax return prepared by you for the year 1920, and 
19 ask you to identify the signature appearing thereon. 
A. It is mine. 

Q. That is your signature? A. Yes, sir. 

Q. And will you state whether or not that tax ljeturn was 
prepared from the books of account ? A. Yes, sir. 

Q. Including the ledger now before you? A. Yes, sir. 

Air. Alihills: I offer in evidence the exhibit identified bv 

I # 

the witness as being his individual tax return for the vear 
1920. | 

Air. Greaney: Xo objection. I ask leave to withdraw. 
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The Member: It will be admitt< 1 as exhibit 7, and leave 
to withdraw is granted. 

(The document so offered and received in evidence was 
thereupon marked “Petitioner's Kxhibit Xo. 7' ? and made 
a part of this record.) 

Mr. Mihills: I offer in evidence, by leave of counsel for 
the Commissioner, revenue agent's report dated July JO, 
1925, covering the years 1920 and 1921, and attached thereto, 
a supplemental revenue agent's report dated October 21, 
1925, with reference to the year 1920, with the usual request 
for return of the documents to the Commissioner's tiles. 
Mr. Greaney: Xo objection. 

20 The Member: It may be admitted and marked ex¬ 
hibit 8, and the Commissioner is given permission to 

withdraw. 

(The document so offered and received in evidence was 
thereupon marked “Petitioner's Kxhibit Xo. 8” and made 
a part of this record.) 

Mr. Mihills: I offer in evidence, by leave of counsel for 

the Commissioner, the thirtv-dav letter issued to the tax- 

payer under date of Xovember 11, 1925, with reference to 

the years 1920 and 1921. The purpose of the introduction 

of this document is that the sixtv-dav letter refers to this 

• • 

thirty-day letter which confirms tlie supplemental revenue 
agent’s report. 

The Member: It may be admitted and marked exhibit 9. 

(The document so offered and received in evidence was 
thereupon marked “Petitioner's Kxhibit Xo. 9“ and made 
a part of this record.) 

Bv Mr. Mihills: 

Q. Mr. Harriton, will you give a brief description of 
vour method of taking inventories in the vears 1917 to 1920. 

• v • 

inclusive, stating what materials are included in the inven¬ 
tory, and how they are counted or weighed.’ A. You have 
the sheets there? 

Q. Yes. A. By weighing the different materials on these 
slips and then add it up and enter it on the sheet. 

21 Q. Do you list on your inventory sheets each item 
on hand at the date of taking the inventory? A. 

Yes, sir. 
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Q. And that is summarized in what form, loose-leaf, or 
bound form? A. Loose sheets. j 

Q. The loose-leaf sheets are prepared from \yhat original 
documents? A. From the slips in the shop, j 

Q. You have detailed slips with reference io each indi¬ 
vidual item? A. Yes, sir. 

Q. Will you state whether or not you have) used inven¬ 
tories in determining vour income throughout the history 
of your individual business? A. Yes, sir. 

Q. And will you state whether or not it is your opinion 
that inventories are necessary in properly computing in¬ 
come? A. Yes, sir. 

Q. Will you state, if you recall, why inventoriies were not 
used by you in computing income for the yeajr 1920? A. 
The objection of the revenue agent was they were not kept 
in book form, but in sheets. 

Q. You are speaking of his examination of 1917, 

22 1918 and 1919? A. Yes, sir. | 

Q. That is, of the examination made! during the 
vear 1920? A. 1920. 

Q. Do 1 understand you to say you were instructed by 
the revenue agent not to use inventories for 19j0? A. Xo. 

Q. What do you mean by “Xo”? A. ITe jtold me he 
woud not accept them. | 

Q. That you should not use them for 1920? A. Yes. 

Q. Will you state for the purpose of the record why in¬ 
ventories were used bv vou for 1921? A. Bv! asking the 
internal revenue agent, he permitted me to take inventory 
and put it in book form, and he permitted me to use it. 

Q. Do you recall any particular circumstances which 
caused you to make such request of the Collector to use in¬ 
ventories for 1921? A. Xot exactly. j 

Q. State whether or not, if you recall, if any! suggestion 
was made to you with reference to the use of inventories 
in 1921. A. Yes, sir. j 

Q. By whom? A. By a certified public accountant. 

23 Q. Bv an accountant making an audit of vour 

books? A. Yes, sir. ! 

Q. Then, who made the request to the Collector for 
permission to use inventories in 1921 A. Myself, with the 
auditor. 
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Q. Was that permission granted in the form of a letter? 
A. Xo, just verbal. I sent a letter with the signature veri¬ 
fied by a notary public that I took inventory and was us¬ 
ing it- 

Q. So that inventories were used for 1921 under permis¬ 
sion granted bv the Collector. A. The internal revenue 
agent, yes, sir. 

Mr. Mihills: I believe that is all. 

Cross-examination. 

Bv Mr. Greanev: 

» • 

Q. Mr Harriton, when you testified with respect to re¬ 
ceiving this (indicating) from the revenue agent, I think 
you said, this Exhibit Xo. 4, was there anything else with 
this? A. T do not recollect; I do not think there was. 

Q. Had you prior to that time received a copy of the 
report? A. If it is not in the file, I did not receive it. 

Q. You knew the changes that the revenue agent 
24 was makipg, did you not? A. Yes, I objected to it. 

Q. But you never signed this protest that he sent 
vou? A. Xo, I did not. 

Q. Xow, when you made your return for the year 1918, 
you used inventories there, did you not? A. Yes, sir. 

Q. And after,the agent made his report, why did you 
use those inventories? A. T had used them right along, 
everv vear. 

w * 

Q. Why did you use them in 1918? A. Because T used 
them in 1917 and previous years. 

Q. Why did you use them then? A. How could you make 
out a return anv different? 

Q. Tn other words, in using the inventories for every 
year, you would arrive at the proper income; is that cor¬ 
rect? A. Yes, sir. 

Q. Xow, after the revenue agent made his report with 
respect to the years 1917, 1918 and 1919, and the letter was 
sent you August 26. 1921, which is here, Exhibit Xo. 5, did 
vou sav vou paid this $1,771.78? A. Yes, sir. 

Q. Do you remember what year the tax was paid for? 
A. 1921; it is right there in the letter. 

Q. But for what year? A. 1917, 1918 and 1919. 
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25 Q. What year was the big tax in, thatj the agent 
put on? A. I think it was for 1917—No, 1918. 

Q. That was for 1918, was it not ? A. I paid in 1921. 

Q. Now, did you ever file a claim for refund j>n account 
of that payment? A. T believe I did. 

Q. You believe you did? A. With the Collector. 

Q. Now, why did you do that? A. I claimed be was not 
entitled to the tax. 

Q. Why? A. Because he threw out the inventories. 

Q. Then, without the inventories-A. He made the fig¬ 

ures he got. 

Q. In 1920 you followed the same method that you had in 
1919 and prior years, of making up inventories.! A. I be¬ 
lieve 1 did; yes. 

Q. And vou feel that vou could only arrive at vour in- 
come bv using inventories for that vear? A. What do vou 

* v* * I * 

mean ? 

Q. I mean that for 1918 you said you used inventories 
in making out your return, and for 1919 you did likewise; 
now in 1920, did you use inventories in making out your 
return? A. 1920? 

26 Q. Yes. A. I believe T did the same way as prev¬ 
ious vears. 

Mr. Greaney: That is all. 

Mr. Mihills: That is all of the evidence on behalf of the 
petitioner. 

The Member: Has the respondent any testimony? 

Mr. Greanev: No. 

The Member: Do you want to argue, or submit j on brief? 

Mr. Mihills: I prefer to submit a brief, if T jnay have 

thirtv da vs. 

• » 

The Member: How much time would you like?! 

Mr. Greaney: Thirty days will be sufficient. 

The Member: Thirtv davs will be allowed for filing 
briefs, and the case will be submitted at that time] 

j 

(The above and foregoing are all of the proceedings 
had and testimonv heard in the hearing of the gbove-en- 
titled cause; whereupon, at 3:30 o’clock, p. m., thb hearing 
was concluded.) 
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Now, February 2, 1929, tlie foregoing testimony certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

27 A true copy. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Xo. 13180. 

Harry Harkiton, Petitioner, 

v. 

Commissioner of Internal Revenue. Respondent. 

Promulgated June 29, 1928. 

Where respondent determined that petitioner sustained 
a net loss in 1919, but later determined that his prior deter¬ 
mination was erroneous, and no net loss was actually sus¬ 
tained, held, that his action in refusing to allow as a deduc¬ 
tion against 1920 income a portion of a net loss previously 
determined was correct. 

H. A. Mihills, C. P. A., for the petitioner. 

J. F. Greaney, Esq., for the respondent. 

This proceeding is for the redetermination of a deficiency 
in income tax for 1920 of $4,906.40, of which amount 
$4,905.67) is in controversy. The only issue involved is 
whether petitioner is entitled to a deduction against his 
income for 1920 of an amount of $20,759.40 as representing 
a portion of a net loss for 1919. 

Findings of Fact. 

The petitioner is an individual residing in Buffalo, New 
York, and during the years 1917, 1918, 1919 and 1920 was 
engaged in the wholesale metal and rubber business and in 
the selling of other scrap materials. 
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For the years 1917 through 1919, the petitioner filed in¬ 
come tax returns in which inventories were uded at both 

i 

tlie beginning and the end of the year to detenriine income 
from the business and taxable net income. During 1920, a 
revenue agent made an examination of the petitioner’s rec¬ 
ords and returns for the years 1917 through 1919. Being 
of the opinion that the inventories which were recorded on 
loose sheets not a part of the petitioner’s bookg were esti¬ 
mates, the agent computed the petitioner’s net idcome with¬ 
out the use of inventories. This, with other chahges, made 
by the agent, disclosed net losses for 1917 and 1919 re¬ 
sulting in the overpayment of the taxe^ paid for 
28 those years in the respective amounts of $134.75 and 
$90.57, and an additional tax for 1918 of $1,997.10 
in excess of the tax of $48.41 previously paid!, or a net 
additional tax for the three-vear period of $1,771.78. The 
changes made in the 1919 return showed a net loss for that 
year of $38,673.42. In computing the additional tax for 
1918 the agent did not apply against the taxable net income 
of $17,029.02 as determined by him for that year any part 
of the net loss for 1919. The action of the revenue agent 
was approved by the respondent and the net additional tax 
of $1,771.78 was paid by the petitioner about November 12, 
1921, and after lie had objected to the determinajtion of his 
tax liability for the three years without the usq of inven¬ 
tories. The inventories shown by the petitioner’s returns 
were as follows at the dates indicated: 


Jan. 1, 1917 
Jan. 1, 1918 
Jan. 1, 1919 
Dec. 31, 1919 


$54,020.00 
i 73,410.00 
! 58,400.00 
1103,038.59 


Being of the opinion that the additional tax ^jvas incor¬ 
rectly determined, the petitioner tiled a claim for the re¬ 


funding of it. 

Acting on information received from the revenue agent 
in 1920, the petitioner did not use inventories in his return 
for that vear. Permission was obtained from the Collector 
of Internal Revenue to use inventories in deterinining in¬ 
come for 1921, an'd in his return for that yeaf the peti¬ 
tioner used inventories. 

In July, 1925, a revenue agent made an examination of 
the petitioner’s books and records for the years; 1920 and 
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1921. The agent made no change in the 1921 return. 
29 For 1920, he proposed an additional tax which re¬ 
sulted principally from reducing the cost of goods 
sold as shown in the return by the amount of the opening 
inventory for 1921. In October, 1925, a supplemental ex¬ 
amination was made during which the agent found that the 
petitioner was entitled to use inventories in computing 
income for 1920, and that the disallowance of the use of in¬ 
ventories in computing income in prior years was errone¬ 
ous. The petitioner’s net income was found to be $44,- 
641.65. The agent’s findings were approved by the re¬ 
spondent. 

In determining the deficiency involved herein, the re¬ 
spondent denied the petitioner’s contention that there 
should be applied against his income for 1920 the amount 
of the net loss of $38,673.42 which the respondent previ¬ 
ously determined for 1919 that remained after reducing it 

bv the amount of his 1918 income. 

* 

The petitioner’s returns for the years 1917 through 1921 
were prepared from his books of account. The petitioner 
has used inventories throughout the history of his busi- 
ness and is of the opinion that the use of inventories is 
necessary in properly computing his income. The inven¬ 
tories for 1917 through 1920 were taken bv weighing the 
various materials which had been listed on slips of paper, 
then adding the amounts on the slips and transcribing to 
loose leaf inventory sheets the data on the slips. Each 
item of material on hand at the date of inventories is listed 
on the inventory sheets. 


Opinion. 

Trammell: The only issue in this proceeding is 
30 whether the petitioner is entitled to a deduction in 
computing taxable income for 1920 of the amount of 
$20,759.40 representing the excess of the net loss for 1919 
as determined by the respondent over the taxable net in¬ 
come for 1918. While the petition refers to the excess of 
the loss for 1919 over the amount of the taxable income for 
1918 as being $20,759.40, the evidence shows that the net 
loss as determined by the respondent was $38,673.42 and 
that the taxable net income for 1918 as determined by him 
was $17,029.02 leaving a net difference of $21,644.40 in- 
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stead of the amount mentioned in the petition. This differ¬ 
ence, however, is not material to a consideration of the 
case. 

The petitioner does not contend that the action of the 
respondent in determining his income for 1920 by the use 
of inventories is erroneous, but does contend that the re¬ 
spondent erred in refusing to apply the net loss of $38,- 
073.42 as determined for 1919 against net income for 1918, 
and to carry forward and apply the excess jof the loss 
against income for 1920. 

The respondent contends that whether the petitioner sus¬ 
tained a net loss for 1919 is a question of fact,| and that if 
the inventories reported by the petitioner in hi£ return for 
that year are used in determining his income, jthere is no 
net loss, but a profit of $5,965.17 for that year. He also 
points out that the opening inventory for 19|20 was the 
closing inventorv for 1919 and urges that in order for the 
petitioner’s income to be properly determined for 1919, 
inventories should be used. 

Nowhere in the record does the petitioner contend that 
the respondent’s method of determining the ijet loss for 
1919 bv eliminating inventories was correct. He does 
31 not contend that he sustained a net loss during 1919, 
but bases his contention for the allowance of the de¬ 
duction merely on the fact that the respondent once de¬ 
termined that he had sustained a loss in that iyear. The 
petitioner appeared as a witness in liis own behidf and tes¬ 
tified as to the manner in which the inventories for 1917 
through 1920 were taken. He further testified that through¬ 
out the history of his business he had alwavs taken inven- 

* • 

tories and was of the opinion that the use of piventories 

is necessarv to correctlv determine his incomes The cvi- 
* 

deuce shows that petitioner objected to the respondent’s 
action in eliminating inventories in the deternjii nation of 
his tax liability for the years 1917 to 1919, and Although he 
paid the net additional tax determined against ljim he filed 
a claim for refund. From a consideration of tlije facts, we 
are led to the conclusion that the petitioner did Hot sustain 
a net loss in 1919 and since there was not net loss sus¬ 
tained in that year, there was no loss to apply agaiinst income 
for either 1918 or 1920. The fact that the respondent once 
determined that the petitioner had sustained a net loss in 
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1919, when considered in connection with tire other facts in 
the case is insufficient to support a finding that such a net 
loss was actually sustained. As the petitioner sustained 
no net loss in 1919, the action of the respondent in refusing 
to allow the deduction sought was correct. 

Judgment will he entered for respondent. 


Now, February 2, 1929, the foregoing findings of fact 
and opinion certified from the record as a true copy. 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


oo 


United States 


Board of Tax Appeals, Washington. 


Docket No. 13180. 


Harry Harkiton, Petitioner, 
vs. 

Commissioner of Internal Revenue, Respondent. 
Order of Redeterinitialion . 

Pursuant to the Board's findings of fact and opinion, 
promulgated June 29, 1928, it is 
Ordered and decided that, upon redetermination, there is 
a deficiency for the year 1920 in the amount of $4,906.46. 
Enter. 

(Signed) B. II. LITTLETON, 

Member Called Slates Board of Tax Appeals. 

Dated Washington, D. 0.,-,-. 


Entered Jun. 30, 1928. 

A true copy. 

[Seal V. S. Board of Tax Appeals, 1924.] 
B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 
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Xow, February 2, 1929, the foregoing ord<^r of rede- 
termination certified from the record as a true Icopy. 

[Seal U. S. Board of Tax Appeals, 1924.] j 

B. D. GAMBLE, 

Clerk V. S. Board of Tax Appeals. 

33 Filed Dec. 27, 1928, United States Board of Tax 

Appeals. 

In the Court of Appeals of the District of Columbia. 

Law X o. —. (B. T. A. I locket #131 80. j 

Harry Harriton, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

i 

Pei it ion for Review. 

j 

Comes now, Harry Harriton, by his attorney, James 
Walton, and respectfully shows— j 

I. 

I 

I 

Xames of the Parties and Jurisdiction. 

That he is a resident of Buffalo, Erie County, Xew York, 
and an individual taxpayer subject to the provisions of the 
Federal Income Tax Laws throughout the taxable years 
1917, 1918, 1919 and 1920; that, by reason of section 1003 of 
the Revenue Act of 192(5, your petitioner is within the juris¬ 
diction of this Honorable Court, the Court of Appeals of the 
District of Columbia, for the purpose of reviewing decisions 
of the United States Board of Tax Appeals, tojbe herein¬ 
after more specifically referred to; that David! II. Blair, 
the respondent, is the duly appointed, qualified imd acting 
Commissioner of Internal Revenue, appointed atid holding 
his office bv virtue of the laws of the United States. 


34 


II. 

The Xature of the Controversv. 


This is a petition for the review of a decision of the 
Board of Tax Appeals specifically designated as Docket 


i 
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Number 13180, promulgated June 29, 1928, wherein and 
whereby it was ordered and decided by said Board, on June 
30, 1928, that there was a deficiency in petitioner’s lax for 
the year 1920 in the amount of $4,906.46. 

III. 


The Question Involved. 

In briefest possible terms the question is, Was the Board 
of Tax Appeals justified, as a matter of law, in sustaining 
the Commissioner, who through his field agents, denied the 
taxpayer the right to employ inventories in the computa¬ 
tion of his tax for the years 1917, 1918 and 1919, but forced 
the taxpayer to employ the use of inventories for the tax¬ 
able year 1920. By the computation of the tax for these 
resepective years, as compelled to be made by the Com¬ 
missioner, there arose a net loss for the calendar year 1919, 
which the petitioner contends should be employed as a de¬ 
duction in the computation of net income for the purpose of 
tax for the calendar year 1920, under and by virtue of sec¬ 
tion 204 (b) of the Revenue Act of 1918. The Board of 
Tax Appeals holds that, notwithstanding that the 
35 Commissioner computed petitioner’s 1918 and 1919 
tax so as to show an additional tax for the former 
vear 1918 and so as to show a net loss for the latter year 
1919, that, notwithstanding the net loss found by the Com¬ 
missioner, there was not, as a matter of law and fact, any 
actual net loss for the latter year 1919 which might be set 
off as a deduction against 1920 income under the provisions 
of the aforesaid section. 

IV. 


Hist or v of the Case. 

Petitioner filed jhis income tax returns for the calendar 

years 1917, 1918 and 1919 within the time prescribed by 

law and, in the computation of the tax liability shown 

thereby, he employed the use of inventories at the beginning 

and at the end of each of the respective years to determine 

his taxable net income. Said inventories were mainly of 

scrap metal and junk material lying upon the ground of a 

yard of considerable area. Such inventories were taken 
• 
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and the value thereof was computed in accordance with the 
custom generally prevalent in the scrap metal and junk 
business, and the aggregate valuations thereof were hon¬ 
estly and conscientiously arrived at by petitioner and the 
members of his organization. The amounts thereof were 
as follows: 


36 January 1, 1917. $54,020.00 

January 1, 1918. j 73,410.00 

January 1, 1919... ! 58,400.00 

December 31, 1919. | 103,038.59 


During the year 1920 a United States field agent of the 
Treasury Department made an examination of petitioner’s 
tax liabilitv for said vears 1917, 1918 and 1919 and, in the 
report of his recommendations to the Commissioner of In¬ 
ternal Revenue, a copy of which was given to your peti¬ 
tioner, said field agent disallowed and excluded the said 
inventories wholly and entirely in his proposed computa¬ 
tion of petitioner’s tax liability. In explanation thereof, 
said field agent’s report reads: j 

“Relative to inventories disallowed, the taxpayer pro¬ 
duced sheets purporting to represent such inventories taken 
at the beginning and close of the year, which were simply 
estimates. Also found they were not entered in j any of his 
books. Consequently no stock account was kept to show 
amount of stock unsold at the end of any year, j From all 
of the above facts it does not appear that the inventories 
should be considered in this investigation which, |as a result 
shows a loss of $12,340.37 for the year 1917; a taxable net 
income of $17,029.02 for the year 1918; and a het loss of 
$38,673.42 for the year 1919.” 


The Commissioner of Internal Revenue, in Accordance 
with the recommendations of his field agpnt, there- 
37 upon assessed and caused to be levied upoh your pe¬ 
titioner an alleged add’l tax of, for 1918. . j $1,997.10 

Less overpayments of 

For 1917 . $134.75 j 

For 1919 . 90.57 ! 225.32 


$1,771.78 


i 

i 

I 

i 


Xet add’l tax imposed 
4—4919a 
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In these computations, the Commissioner, affirming the 
field agent, fixed and determined that petitioner’s taxable 
income for 1918 was $17,029.02 and that petitioner’s net 
loss for the year 1919 was $38,673.42; that is to say, that 
the excess of the loss for 1919 over the amount of the tax¬ 
able income for 1918 was $21,644.40, all of which has been 
found as facts by the Board of Tax Appeals. 

Thereafter, within the time prescribed by law, peti¬ 
tioner duly submitted his 1920 tax return and, acting under 
instructions received from the field agent aforesaid, he did 
not employ inventories in the computation of the net in¬ 
come shown thereby and the tax due thereon. Thereafter, 
on or about July 30, 1925, another field agent of the Treas¬ 
ury Department made an examination of petitioner’s tax 
liabilitv for the vears 1920 and 1921. This field agent con- 
sidered that, as a matter of law, petitioner was required 
to utilize inventories in the computation of his tax for the 
said year 1920, and so recommended to the Commissioner 
of Internal Revenue. 

After considerable correspondence and negotiations, the 
Commissioner of Internal Revenue eventually, on 
38 February 3, 1926, advised the taxpayer of his inten¬ 
tion to impose upon him for the said year 1920, an 
alleged additional tax of $4,906.46, which alleged additional 
tax was arrived at through a computation whereby inven¬ 
tory figures wei-e employed, both at the beginning and at 
the end of said vear. Said communication advised the tax- 
payer of his statutory right to appeal to the Board of Tax 
Appeals. 

From the determination of said Commissioner, the tax¬ 
payer did appeal to the United States Board of Tax Ap¬ 
peals on or about April 3, 1926, and the said Board sus¬ 
tained the Commissioner, holding that, notwithstanding 
that the Commissioner, in his computations for the years 

1917, 1918 and 1919 had computed a net loss of $21,644.40 
over and above petitioner’s taxable income for the year 

1918, your petitioner was nevertheless, as a matter of law, 
not permitted to employ said excess net loss as a deduction 
in the computation of the 1920 tax. 



27 


HARRY HARRITON VS. COM. OF INT. REVENUE. 


V. 

Petition for Review. 


i 


Your petitioner, being aggrieved by the findings of fact 
and conclusions of law contained in said decision and bv 
the said order of redetermination of deficiency ijn his 1920 
tax aforesaid, desires to obtain a review thereof by the 
Court of Appeals of the District of Columbia. 

I 

i 


Wherefore he petitions that a transcript of the) record be 
prepared in accordance with the rules of said Court 
39 of Appeals of the District of Columbia and trans¬ 
mitted to the Clerk of said court for filing and ap¬ 
propriate action to the end that the errors complained of 
may be reviewed and corrected by said appellate! court and 
that speedy justice may be done in that behalf. 


VI. 

. 

Assignments of Error. 

I 

Your petitioner-taxpayer makes the following assign¬ 
ments of error: 

(1) The Board of Tax Appeals erred in concluding as a 
matter of law, in specific words— 

“From a consideration of the facts, we are l<bad to the 
conclusion that the petitioner did not sustain a ljict loss in 
1919 * * *” 


for the reason that said conclusion is contrary to that 
specific finding of fact— 

“The changes made in the 1919 return showed la net loss 
for that year of $38,673.42.” 


(2) The Board of Tax Appeals erred in failing or refus¬ 
ing to conclude as a matter of law— 


“that the decision of the Commissioner of Inteijnal Reve¬ 
nue furnished prima facie evidence of its correctness,” 


and that the Commissioner having determined a n£t loss for 
the said year 1919, his said determination cannot be over- 
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thrown by the mere testimony of the taxpayer that 
40 he believed said determination was erroneous; 

(3) The Board of Tax Appeals erred in holding as a con¬ 
clusion of law— 

“The fact that the respondent (Commissioner) once de¬ 
termined that the petitioner (taxpayer) had sustained a net 
loss in 1919, when considered in connection with the other 
facts in the case is insufficient to support a finding that such 

a net loss was actually sustained.” 

* 


(4) The Board of Tax Appeals erred in failing to hold 
as a conclusion of law that the Commissioner, having once 
determined that the taxpayer-petitioner did sustain a net 
loss for the calendar year 1919, and that such determination 
was the basis upon which the taxpayer was required to pay 
an aggregate additional tax for the three years, 1917, 1918 
and 1919, the said Commissioner is estopped, as a matter 
of law, from denying the correctness of his own computa¬ 
tions for 1919 in an effort to impose upon the taxpayer an 
alleged additional tax for the following year 1920. 

(5) The Board of Tax Appeals erred in holding that 
there was a deficiency in tax for the vear 1920: 

41 (6) The Board of Tax Appeals erred in causing to 

be entered,] on June 30, 1928, an order of redetermi¬ 
nation to the effect that there was a deficiency in the peti¬ 
tioner-taxpayer's tax for the year 1920 in the amount of 
$4,906.46. 

VII. 


Bond. 


Concurrent with the filing of this petition for review, and 
in accordance with the statute as made and provided, your 
petitioner-taxpayer respectfully submits to the Court an 
appeal bond with the Aetna Casualty and Surety Company, 
as surety, in the full stated sum of $9,812.92. 

JAMES WALTON. 

Attorney for the Petitioner. 

Pittsburgh, Penna., Dec. 6, 1928. 
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State of New York, I 

7 i 

County of Erie, 

City of Buffalo, ss: 

Harry Harriton, being duly sworn, deposes and says that 
lie is the petitioner-taxpayer named in the foregoing peti¬ 
tion for review; that he has read the same and knows the 
contents thereof; that the same is true of his own knowl¬ 
edge, except as to the matters therein stated toi be alleged 
upon information and belief, and as to those matters he 
believes it to be true. 

HARRY HARRITON. 

Sworn to before me this 6 dav of December, lij)2S. 

WILLIAM N1NEDQRF, 

Notary Public for Erie\ County. 

\ 

My commission expires March 31, 1929. 


42 Filed Dec. 27, 1928, United States Bohrd of Tax 
Appeals. 

Copy. 


United States Board of Tax Appeals. 
Docket No. 13180. 


Harry Harriton, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Notice . 

To David H. Blair, 

Commissioner of Internal Revenue, 

Washington, D. C.: 

i 

To C. M. Charest, 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C.: 


To J. F. Greaney, Esquire, 

Counsel of record for the respondent before the United 
States Board of Tax Appeals: 

You and each of you are hereby notified tliaj the peti¬ 
tioner-taxpayer, Harry Harriton, did, on the 27jth day of 
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December, 1928, file with the Clerk of the United States 
Board of Tax Appeals at 'Washington, D. C., a petition for 
review by the Court of Appeals of the District of Columbia 
of the decision of the Board heretofore rendered in the 
above-entitled cause. A copy of the petition for review, in 
which has been incorporated the assignments of error, is 
hereto attached and served upon vou. 

JAMES WALTON, 
Attorney for the Petitioner. 

Pittsburgh, Penna., December 27, 1928. 


43 Personal service of the foregoing notice of petition 
for review is hereby acknowledged this 27th day of 
December, 1928. 

I DAVID H. BLAIR, 


Commissioner of Internal Revenue. 
C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue. 


Counsel of Record for the Respondent, 

Per L. L. HIGHT. 


Now, February 2, 1929, the foregoing petition for review 
and notice of filing certified from the record as a true copy. 

[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

I Clerk, U. S. Board of Tax Appeals. 

44 Filed Dec. 27, 1928, United States Board of Tax 

Appeals. 

Copy. 

United States Board of Tax Appeals. 

Docket No. 13180 


Harry Harriton, Petitioner, 

v. 

Commissioner of Internal Revenue Respondent. 

Prcccipe for Preparation of Transcript of Record. 

To the Clerk of the United States Board of Tax Appeals: 

Vou will please prepare a transcript of the record in this 
cause, to be filed in the office of the clerk of the Court of 
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HARRY HARRITON VS. COM. OF IITT. REVENT^E. 


Appeals of the District of Columbia, under the jpetition for 
review heretofore filed herein, and include in th<j said trans¬ 
cript the following papers and proceedings, natnely: 

1. The docket entries of the proceedings beforb the board; 

2. The taxpayer’s petition for review; 

3. The answer thereto on behalf of the Commissioner of 
Internal Revenue; 

4. All the testimony in the case, excluding the exhibits 
and excluding the opening statements by respective counsel; 
that is to say, beginning on page 8 of the official court re¬ 
porter’s transcript and continuing to the end on page 24; 

5. Findings of fact, opinion and decision of| the board; 

9. Petition for review; 


7. This praecipe. 


JAMES WALTON, 
Counsel for the Petitioner-taxpayer. 
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Receipt of a copy of the foregoing praecipe for 
preparation of transcript of record is acknowledged 
this 27th day of December, 1928, and consent is hjereby given 
that the transcript of record called for may be made up and 
transmitted at once without reference to the ten days’ 
notice required bv the rules. 

DAVID H. BLAIR, 

General Counsel , Bureau of Internal \Revenue. 

C. M. CHAREST, 

Counsel of Record for the Commissioner 
of Internal Revenue, 

Per L. L. HIGHT. ! 

! 

Now, February 2, 1929, the foregoing praecipe and proof 
of service certified from the record as a true cop^. 


[Seal Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk, IJ. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. | No. 4919. 
Harry Harriton, appellant, vs. Commissioner of Internal 
Revenue. Court of Appeals, District of Columbia. Filed 
Feb. 11, 1929. Henry W. Hodges, clerk. 


(5922) 
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IN THE 

i 

Court of Appeals of the District of Columbia 


APRIL TERM, 1929 


No. 4919 


HARRY HARRITON, Appellant 

vs. 

COMMISSIONER OF INTERNAL REVENUE, Appellee 

i 


Appeal from the United States Board of Tax Appeals 


BRIEF FOR APPELLANT 


I. 


NAMES OF PARTIES AND NATURE OF THE 

PROCEEDINGS 

The name of the appellant is Harry Harriton, an 
individual, residing at 6 Linden Park, Buffalo, New 
York. The appellee, the Commissioner of Ihtemal 
Revenue, is concerned in this proceeding only! in his 
official capacity. 


l 






This appeal is taken and effected for the purpose of 
correcting an order and decision of the United States 
Board of Tax Appeals determing a deficiency in taxes 
due from appellant for the year 1920 in the amount of 
$4,906.46. (R. 22.) 


The case is officially reported in 12 B. T. A. 1015. 


II. I 

ABSTRACT OF THE PLEADINGS | 

| 

The appellant, in his petition (R. 3) averred that 
during the years 1917 to 1920 he was engaged in the 
wholesale metal and rubber business and th^ sale of 
other scrap material. For the years 1917 to! 1919 he 
filed his income tax returns, in which he used inventor- 
ies both at the beginning and end of each year jin deter¬ 
mining income from the business, and taxable net in¬ 
come. During 1920, upon examination of th^ records 
and income tax returns of appellant by a | revenue 
agent, the use of inventories was disallowed,!as a re¬ 
sult of which the revenue agent’s report of | October 
14, 1920, showed a net loss of appellee for 1910, and an 
increased taxable net income for the year 1018 with 
an additional tax liability of $1,771.78, which was as¬ 
sessed and collected. 

In computing the appellant’s net income f L or 1920 
subject to tax the Commissioner of Internal Revenue 
failed to allow as a deduction the sum of $20,759.40, 
the excess of the net loss for 1919, of $38,673,42, as 
determined by him, over the taxable net income of 1918, 
of $17,914.02, as also determined by him. The failure 
to allow this as a deduction from appellant’s ^ross in¬ 
come for 1920 was assigned as error. 

i 

The appellee, in his answer, denied the material facts 
pleaded. (R. 7, 8.) 


I 

I 

i 

I 
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III. 

THE STATUTES 

The following provisions of law are pertinent to a 
consideration of this appeal: 

Revenue Act of 1918 (40 Stat. L. 1057-96). 

Sec. 203. That whenever in the opinion of the 
Commissioner the use of inventories is necessary 
in order elearlv to determine the income of any 
taxpayer, inventories shall be taken by such tax¬ 
payer upon such basis as the Commissioner, with 
the approval of the Secretary, may prescribe as 
conforming as nearly as may be to the best ac¬ 
counting practice in the trade or business and as 
most clearly reflecting the income. 

Sec. 204 (b). If for any taxable year beginning 
after October 31, 1918, and ending prior to Jan¬ 
uary 1, 1920, it appears upon the production of 
evidence satisfactory to the Commissioner that 
any taxpayer has sustained a net loss, the amount 
of such net loss, shall under regulations pre¬ 
scribed by the Commissioner, with the approval of 
the Secretary be deducted from the net income of 
the taxpayer for the preceding taxable year; and 
the taxes imposed by this title and by Title III 
for such preceding taxable year shall be redeter¬ 
mined accordingly. Any amount found to be due 
to the taxpayer upon the basis of such redeter¬ 
mination shall be credited or refunded to the tax¬ 
payer in accordance with the provisions of Sec¬ 
tion 252. If such net loss is in excess of the net 
income for such preceding taxable year, the 
amount of such excess shall under regulations pre¬ 
scribed by the Commissioner with the approval 
of the Secretary be allowed as a deduction in 
computing the net income for the succeeding tax¬ 
able vear. 

% 


STATEMENT OF QUESTION INVOLVED 

i 

I 

The Commissioner of Internal Revenue having com¬ 
puted appellant’s taxable income for the years 1917 to 
1919 without using inventories, resulting in additional 
taxes for 1918 and a statutory net loss for 1$19, may 
he deny to appellant the benefit of a deduction of this 
statutory net loss in computing his taxable ificome in 
1920? * I 

I 

V. ! 

STATEMENT OF THE CASE 

I 

Subject to the exceptions hereinafter lifted, ti e 
facts thus found by the Board of Tax Appeals are sub¬ 
stantially correct. Briefly, they are: 

i 

1. The petitioner (appellant here) is an individual 
residing in Buffalo, New York, and during tjie years 
1917, 1918, 1919 and 1920 was engaged in the vrholesale 
metal and rubber business and in the selling of other 
scrap materials. (R. 18.) 

j 

i 

2. For the years 1917 through 1919, the petitioner 
filed income tax returns in which inventories were 
used at both the beginning and the end of the! year to 
determine income from the business and taxable net 
income. During 1920, a revenue agent mad<^ an ex¬ 
amination of the petitioner’s records and rethrns for 
the years 1917 through 1919. Being of the opinion 
that the inventories 
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which ivere recorded on loose sheets 
not a, part of the petitioner’s books 

were estimates, the agent computed the petitioner’s 
net income without the use of inventories. This, with 
other changes, made by the agent, disclosed net losses 
for 1917 and 1919 resulting in the overpayment of the 
taxes paid for those years in the respective amounts of 
$134.75 and $90.57, and an additional tax for 1918 of 
$1,997.10 in excess of the tax of $48.41 previously paid, 
or a net additional tax for the three-year period of 
$1,771.78. The changes made in the 1919 return showed 
a net loss for the year of $38,673.42. In computing 
the additional tax for 1918 the agent did not apply 
against the taxable net income of $17,029.02 as deter¬ 
mined by him for that year any part of the net loss for 
1919. The action of the revenue agent was approved 
by the respondent and the net additional tax of $1,- 
771.78 was paid by the petitioner about November 12, 
1921, and after he had objected to the determination 

of his tax liabilitv for the three vears without the use 

%■ — 

of inventories. The inventories shown by the peti¬ 
tioner’s returns were as follows at the dates indicated: 


January 1, 1917.$54,020.00 

January 1, 1918. 73,410.00 

January 1, 1919. 58,400.00 

December 31, 1919. 103,038.59 


Being of the opinion that the additional tax was in¬ 
correctly determined, the petitioner filed a claim for 
the refunding of it. (R. 19.) 






i 

! 

I 


7 I 

| 

i 

3. Acting on information received from thje revenue 

agent in 1920, the petitioner did not use inventories 
in his return for that year. Permission was obtained 
from the Collector of Internal Revenue to use in¬ 
ventories in determining income for 1921, a^id in his 
return for that year the petitioner used inyentories. 
(R. 19.) | 

I 

4. In July, 1925, a revenue agent made an Examina¬ 
tion of the petitioner’s books and records for the yegrs 
1920 and 1921. The agent made no change ini the 1921 
return. For 1920 he proposed an additional tax which 
resulted principally from reducing the cost pf goods 
sold as shown in the return by the amount of the open¬ 
ing inventory for 1921. In October, 1925, a supple¬ 
mental examination was made during which tjhe agent 
found that the petitioner was entitled to use inventor¬ 
ies in computing income for 1920, 

l 

I 

and that the disallowance of the use of inventories 

in computing income in prior years was erroneous. 

I 

i 

i 

The petitioner’s net income was found to be $44,641.65. 
The agent’s findings were approved by the respondent. 
(R. 19-20.) 

I 

5. In determining the deficiency involved herein, 
the respondent denied the petitioner’s contention that 
there should be applied against his income for 1920 the 
amount of the net loss of $38,673.42 which the respond¬ 
ent previously determined for 1919 that remained 
after reducing it by the amount of his 1918 income. 
(R. 20.) 



8 


6. The petitioner’s returns for the years 1917 
through 1921 were prepared from his books of account. 
The petitioner has used inventories throughout the 
history of his business and is of the opinion that the 
use of inventories is necessary in properly computing 
his income. The inventories for 1917 through 1920 
were taken by weighing the various materials which 
had been listed on slips of paper, then adding the 
amounts on the slips and transcribing to loose leaf in¬ 
ventory sheets the data on the slips. Each item of ma¬ 
terial on hand at the date of inventories is listed on the 
inventory sheets. (R. 20.) 

7. Appellant contends that the italicized portions 
of the findings of fact made by the Board of Tax Ap¬ 
peals are erroneously made because there is no evid¬ 
ence in the record to support such findings. 


ASSIGNMENTS OF ERROR 


i 

i 

i 


1. The Board of Tax Appeals erred in concluding 
as a matter of law, in specific words— 

■ 

“From a consideration of the facts, we are lead 
to the conclusion that the petitioner did| not sus¬ 
tain a net loss in 1919 * * *” 

for the reason that said conclusion is contrary to that 
specific finding of fact— 

“The changes made in the 1919 return bliowed a 
net loss for that year of $38,673.42.” (fe. 27.) 

2. The Board of Tax Appeals erred in failing or 
refusing to conclude as a matter of law— 

“that the decision of the Commissioner of In¬ 
ternal Revenue furnished prima facie evidence of 
its correctness,” 


and that the Commissioner having determiiijed a net 
loss for the said year 1919, his said deterjnination 
cannot be over-thrown by the mere testimony of the 
taxpayer that he believed said determination was er¬ 
roneous; (R. 27-28.) 


3. The Board of Tax Appeals erred in 
conclusion of law— 


holding as a 
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44 The fact that the respondent (Commissioner) 
once determined that the petitioner (taxpayer) 
had sustained a net loss in 1919, when considered 
in connection with the other facts in the case is 
insufficient to support a finding that such a net 
loss was actually sustained/’ (R. 28.) 

4. The Board of Tax Appeals erred in failing to 
hold as a conclusion of law that the Commissioner, 
having once determined that the taxpayer-petitioner 
did sustain a net loss for the calendar year 1919, and 
that such determination was the basis upon which the 
taxpayer was required to pay an aggregate additional 
tax for the three years, 1917, 1918 and 1919, the said 
Commissioner is estopped, as a matter of law, from 
denying the correctness of his own computations for 
1919 in an effort to impose upon the taxpayer an al¬ 
leged additional tax for the following year 1920; (R. 
28). 


5. The Board of Tax Appeals erred in holding that 
there was a deficiency in tax for the year 1920; (R. 28). 

6. The Board of Tax Appeals erred in causing to be 
entered, on June 30, 1928, an order of redetermination 
to the effect that there was a deficiency in the peti¬ 
tioner-taxpayer's tax for the year 1920 in the amount 
of $4,906.46. (R. 28.) 
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VII. 

ARGUMENT 

The argument on behalf of appellant properly di¬ 
vides itself into these propositions: 

i 

I 

1. The appellee, Commissioner of Internal Rev¬ 
enue, in assessing additional taxes for 191$}, having 
determined that for the year 1919 the appellant suf¬ 
fered a statutory net loss, the appellant should receive 
the benefit of such net loss as a deduction from his 
gross income in 1920. 

i 

2. There is no evidence to support the findihg of the 
Board of Tax Appeals—that the inventories which 
were recorded on loose sheets not a part of |the peti¬ 
tioner’s books were estimates. 

1. The appellee. Commissioner of Internal Revenue, in 
assessing additional taxes for 192S, having determined 
that for the year 1919 the appellant suffered a statutory 
net loss, the appellant should receive the benefit of such 

net loss as a deduction from his gross income inj 1920. 

■ 

i 

This case involves, fundamentally, the adijainistra- 
tion of simple justice. The appellant has had two dis¬ 
tinct and different experiences with the Commissioner 
of Internal Revenue concerning his tax liabilities. For 
the years 1917, 1918 and 1919 the Commissioner of In¬ 
ternal Revenue computed the appellant’s tax liability 
without the use of inventories. This was done jin order 
to show an increase in taxes due for the year j 1918, in 
the sum of $1,997.10. The result of the non-u^e of in- 

I 

I 

I 


i 
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ventories for these years showed that the appellant 
suffered a statutory net loss for the vear 1919, in the 
sum of $21,644.40 over and above the statutory net in¬ 
come for the year 1918 (R. 20, 21). Under Section 
204(b) of the Revenue Act of 1918 the appellant is 
entitled to deduct from his gross income for the year 
1920 this sum. However, to allow this deduction from 
gross income would result in the appellant not owing 

the Government anv additional taxes. In order to 

* 

show that appellant owes the Government additional 
taxes for the vear 1920 the Commissioner of Internal 
Revenue has refused to allow this deduction. His ac¬ 
tion was affirmed by the Board of Tax Appeals. The 
Board of Tax Appeals says: 

“In computing the additional tax for 1918 the 
agent did not apply against the taxable net income 
of $17,029.02 as determined by him for that year 
any part of the net loss for 1919.” 

The Board of Tax Appeals, therefore, has found as 
a fact that this appellant suffered a statutory net loss 
for 1919 of $38,673.42. This finding of the Board of 
Tax Appeals will not be reviewed by this court. 

The law is unmistakably plain that the appellant is 
entitled to a deduction from his gross income for 1920 
of the amount bv which this statutory net loss for 
1919 exceeded his net income for 1918, or $21,644.40. 
(R. 20.) 

The record (pages 8-17) shows that the first revenue 
agent who examined the books and returns of the ap- 
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pellant computed his tax liability for the years 1917 to 
1919, inclusive, without employing inventories. This 
having resulted in an additional tax for the year 1918 
of $1,997.10, it was approved by the Commissioner of 
Internal Revenue. 


When the books and returns of the appellant were 
examined for the year 1920 by another, oy second, 
revenue agent, the income tax liability for 1920 was 
computed with the use of inventories, sinc^ this re¬ 
sulted in an alleged additional tax liability of $4,906.46, 
the tax in dispute in these proceedings. (R. §2.) The 
Commissioner of Internal Revenue approve^ the ac¬ 
tion of the second revenue agent in competing ap- 

i 

pellant ’s taxes with the use of inventories. | So that 
we have this situation: 


When it resulted in additional taxes the tax liability 
of appellant was computed without the use of invent¬ 
ories, and when it resulted in further additional taxes 
his tax liability was computed with the use of inventor¬ 
ies. All this was done under the same provisions of the 
law. Such inconsistent action on the part of tjhe Com¬ 
missioner of Internal Revenue manifestly cannot be 
fair, legal or just, and is wholly without any semblance 
of justification either in fact or in law. 


If the Commissioner of Internal Revenue was in 
error in approving the action of the first revenue agent 
in computing the appellants tax for 1917, ^918 and 
1919 without the use of inventories, then the additional 
tax assessed for the year 1918 should have been re- 


i 
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funded to appellant prior to the time a suit for such 
refund was barred by the statute of limitations. 

Whether or not inventories should have been em¬ 
ployed in computing the appellant’s tax liability for 
any of the years 1917 to 1920, inclusive, is not the deci¬ 
sive point in this case. Neither can it be decided upon 
the record made in this case. One revenue agent said 
inventories should not be used, while the second rev¬ 
enue agent said inventories should be used, and the 
Commissioner of Internal Revenue approved the ac¬ 
tion of both revenue agents. 

The rommissioner of Internal Revenue having offici- 
allv determined that inventories should not be em- 
ployed in the computation of the tax liability of this 
appellant, and having forced this appellant to pay ad¬ 
ditional tax upon that determination, his decision at 
that time is controlling, and he cannot come into this 
court and be heard to say that his first action was a 
mistake, in order to allow the imposition of large ad¬ 
ditional taxes for a subsequent year. 

Briefly, the Commissioner of Internal Revenue, in 
order to impose large additional taxes upon this ap¬ 
pellant, for different years, has pursued diametrically 
opposite courses, and courses that are so inconsistent, 
inequitable, and unjust, that his action must appeal to 
this court as being wholly without authority in law. 

2. There is no evidence to support the finding of the 
Board of Tax Appeals—that the inventories which were 
recorded on loose sheets not a part of the appellant’s 
books were estimates. 
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i 

i 
i 

i 

The Board of Tax Appeals says: 

; 

“The inventories which w^ere reported on loose 
sheets not a part of the appellant’s books were 
estimates.” (R. 19.) 

i 

Appellant was the only witness at the heading, and 
there is nothing in the record (R. 8-17) to justify this 
finding of fact made by the Board. 


I 

i 

i 


i 


i 


i 
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VII. 

CONCLUSION 

Upon the whole record, it is respectfully submitted 
that the action of the Board of Tax Appeals should be 
reversed, and the case remanded to the Board with in¬ 
structions to find that there is no deficiency in taxes 
due from this appellant for the year 1920. 


Respectfully submitted, 


Clarence A. Miller, 

Counsel for Appellant. 
409 Union Trust Building, 
Washington, D. C. 


Of Counsel : 

James Walton 
Bakevrell Building, 

Pittsburgh, Pa. 
August 30, 1929. 
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DISTRICT OF CCITEBIA. 


IN Tift; COURT OF A PP1 A IS OF r, HF DISTRICT OF COLUMBIA 


Jaruary Term, 1929 


No. 4919 


HARRY HARRITON, Appellant, 

v. 

COMMISS IGNKR OF INTKRNAL REVENUE, Appellee 


Cases referred to in oral argument Uut not cited 
in Appellee* a "brief. 


Austin Co. v. Commiesion er, 35 F.(2d) ?10 (Certiorari denied 3-17730) 

The Commissioner approved a refund 
of taxes paid for 1917, and subsequently 
asserted a deficiency for the same year. 

His action ulheld. 


American LaFrance Fire Engine Co. v. Riordan , 294 Fed. 567. 

Erroneous interpretation of the 
statute by the Commissioner did not con¬ 
clude the United States or the defendant 
(Collector) from the right to impose and 
collect the tax on sul sequent modification 
of the early rule. Nor has the latter 
interpretat ion created equities which in 
fairness require the judicial adoption of 
the first interpretation. 

(Reversed on other grounds, 6 F.(2d^ 964.) 


Respectfully submitted, 



JOHN C. RKMhY, 
rounsel for Appellee. 



April, 1930. 


ADDRESS REPLY TO 
"THE ATTORNEY GENERAL*' 
AND REFER TO 
INITIALS AND NUMBER 


DEPARTMENT OF JUSTICE JOR-srg 

WASHINGTON, D. C. April 11, 1930, 


Hon. Henry 7/. Hodges. 

Clerk of the Court of Appeals of the 
District of Columbia, 

’ ashington, D. C. 


Sir/ 

/ 


I 


In re: Henry Harriton, Appellant, v. 

C omm* s s i one r of Int e rna 1 R e v e nue , 
Appellee. No. 4919. 


\ 

\ 

At the conclusion of the hearing had on April 10, 
1930, the court asked for a list of cases referred to during oral 
argument but not cited in appellee*s brief. 


The list in triplicate is inclosed. A copy has 
been served on opposing counsel. 




... CLERK. 

In the Court of Appeals of the District 

of Columbia 

Harry Harritox, appellant - 

v. 

Comaiissioxer of Ixterxal Revenue, appellee 

APPEAL FROM THE BOARD OF TAX APPEALS -* 

BRIEF FOR APPELLEE 


G. A. YOXJXGQBTST, 

Assistant Attorney General , 

SEWELL KEY, 

JOHN G. REMEY, 

Special Assistants to the Attorney General. 

C. M. CHAREST, 

General Counsel , 

Bureau of Internal Revenue. 

STANLEY SUYLAAI, 

Special Attorney , 

Bureau of Internal Revenue. 
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In the Court of Appeals of the District 

of Columbia 

i 

No. 4919 

Harry Harriton, appellant 

v. 

\ 

Commissioner of Internal Revenue, appellee 

APPEAL FROM BOARD OF TAX APPEALS 

BRIEF FOR APPELLEE 

PREVIOUS OPINION IN THE PRESENT CASE 

The only previous opinion in the present case is 
that of the United States Board of Tax Apjpeals 
(R. 18-22) which is reported in 12 B. T. A. 1015. 

i 

JURISDICTION 

i • 

] 

This appeal involves income taxes for the year 
1920 in the amount of $4,906.46 (R. 24), aijtd is 
taken from an order of redetermination of the 
United States Board of Tax Appeals entered June 
30,1928 (R. 22). The case is brought to this court 
by petition for review filed on December 27, 1928 
(R. 23), pursuant to the Revenue Act of 19^6, c. 
27, Sections 1001, 1002, 1003, 44 Stat. 9, 109, 1}0. 

a) ! 

i 

^ ! 

| 

i 

i 
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QUESTION PRESENTED 

In a proceeding before the Board relating to a 
deficiency for 1920, is the Board bound by the Com¬ 
missioners prior determination of a net loss for 
1919, or may the Board inquire into and determine 
for itself whether such loss was actually sustained ? 

STATUTES INVOLVED 

Revenue Act of 1918, c. 18, 40 Stat. 1057: 

Sec. 203. That whenever in the opinion of 
the Commissioner the use of inventories is 
necessary in order clearly to determine the 
income of any taxpayer, inventories shall be 
taken by such taxpayer upon such basis as 
the Commissioner, with the approval of the 
Secretary, may prescribe as conforming as 
nearly as may be to the best accounting prac¬ 
tice in the trade or business and as most 
clearly reflecting the income. 

Sec. 204. (b) If for any taxable year be¬ 
ginning after October 31, 1918, and ending 
prior to January 1 , 1920, it appears upon the 
production of evidence satisfactory to the 
Commissioner that any taxpayer has sus¬ 
tained a net loss, the amount of such net loss 
shall under regulations prescribed by the 
Commissioner with the approval of the Sec¬ 
retary be deducted from the net income of 
the taxpayer for the preceding taxable year; 
and the taxes imposed by this title and by 
Title III for such preceding taxable year 
shall be redetermined accordingly. Any 
amount f ound to be due to the taxpayer upon 
the basis of such redetermination shall be 
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credited or refunded to the taxpayer in ac¬ 
cordance with the provisions of sectioij 252. 
If such net loss is in excess of the net iftcome 
for such preceding taxable year, the anjiount 
of such excess shall under regulations; pre¬ 
scribed by the Commissioner with th^ ap¬ 
proval of the Secretary be allowed as ft de¬ 
duction in computing the net income fo;r the 
succeeding taxable years. j 

Revenue Act of 1926, c. 27, 44 Stat. 9: j 

Sec. 274. (g) The Board in redetermining 
a deficiency in respect of any taxable year 
shall consider such facts with relation to the 
taxes for other taxable years as may be! nec¬ 
essary correctly to redetermine the arftount 
of such deficiency, but in so doing shall have 
no jurisdiction to determine whether oi[ not 
the tax for any other taxable year has been 
overpaid or underpaid. 

STATEMENT OF FACTS 

The facts found by the Board are (R. 18-20): 
The appellant is an individual residing in Buffalo, 
New York, and during the years 1917, 1918, 1919, 
and 1920 was engaged in the wholesale metal land 
rubber business and in the selling of other s(lrap 
materials. i 

I 

For the years 1917 through 1919 the appellant 
filed income tax returns in which inventories \yere 

I 

used at both the beginning and the end of the year 
to determine income from the business and taxable 
net income. During 1920 a revenue agent madb an 

i 

examination of the appellant’s records and returns 
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for the years 1917 through 1919. Being of the 
opinion that the inventories which were recorded on 
loose sheets not a part of the appellant’s books were 
estimates, the agent computed the appellant’s net 
income without the use of inventories. This, with 
other changes made by the agent, disclosed net 
losses for 1917 and 1919 resulting in the overpay¬ 
ment of the taxes paid for those years in the re¬ 
spective amounts of $134.75 and $90.57, and an 
additional tax for 1918 of $1,997.10 in excess of the 
tax of $48.41 previously paid, or a net additional 
tax for the three-year period of $1,771.78. The 
changes made in the 1919 return showed a net loss 
for that year of $38,673.42. In computing the ad¬ 
ditional tax for 1918 the agent did not apply 
against the taxable net income of $17,029.02 as de¬ 
termined by him for that year any part of the net 
loss for 1919. The action of the revenue agent was 
approved by the appellee and the net additional tax 
of $1,771.78 was paid by the appellant about No¬ 
vember 12, 1921, and after he had objected to the 
determination of his tax liability for the three years 
without the use of inventories. The inventories 
shown by the appellant’s returns were as follows at 
the dates indicated: 


January 1, 1917_$54,020. 00 

January 1, 191$- 73,410.00 

January 1, 1919- 58,400. 00 

December 31, 1919_ 103,038.59 


Being of the opinion that the additional tax was 
incorrectly determined, the appellant filed a claim 
for the refunding of it. 






0 


Acting on information received from the revenue 
agent in 1920, the appellant did not use inventories 
in his return for that year. Permission wab ob¬ 
tained from the Collector of Internal Revenue to 
use inventories in determining income for 1921, and 
in his return for that year the appellant usep in¬ 
ventories. 

In July, 1925, a revenue agent made an examina¬ 
tion of the appellant’s books and records fob the 
years 1920 and 1921. The agent made no change 
in the 1921 return. For 1920 he proposed an Addi¬ 
tional tax which resulted principally from reducing 
the cost of goods sold as shown in the return by the 
amount of the opening inventory for 1921.j In 
October, 1925, a supplemental examination! was 
made during which the agent found that the appel¬ 
lant was entitled to use inventories in computing 
income for 1920, and that the disallowance of the 
use of inventories in computing income in prior 
years was erroneous. The appellant’s net income 
was found to be $44,641.65. The agent’s findings 

i 

were approved by the respondent. 

In determining the deficiency involved herein, 
the appellee denied the appellant’s contention! that 
there should be applied against his income for 1920 
the amount of the net loss of $38,673.42 whicp the 
appellee previously determined for 1919 that 
remained after reducing it by the amount of his 
1918 income. 

The appellant’s returns for the years 1917 
through 1921 were prepared from his books of 

i 

i 

i 

i 

i 
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account. The appellant has used inventories 

throughout the history of his business and is of the 

opinion that the use of inventories is necessary in 

properly computing his income. The inventories 

for 1917 through 1920 were taken by weighing the 

various materials which had been listed on slips of 

paper, then adding the amounts on the slips and 

transcribing to loose leaf inventory sheets the data 

on the slips. Each item of material on hand at the 

date of inventories is listed on the inventory sheets. 

* 

The Board held that the appellant sustained no 
net loss in 1919, and approved the deficiency found 
bv the Commissioner. 

SUMMARY OF ARGUMENT 

Where appellant in computing tax for the year 

1920 is entitled to offset income for that vear with 

•/ 

net losses suffered in the preceding year, the Com¬ 
missioner of Internal Revenue is entitled to deter¬ 
mine whether in fact such net losses existed bv ex- 

w 

animation de novo. This power is also conferred 
on the Board of Tax Appeals by Section 274 (g) 
of the Revenue Act of 1926. 

In such case the determination of the Commis¬ 
sioner is prima facie correct and the burden of 
proof is on appellant. In the instant case appel¬ 
lant has not only failed to sustain this burden, but 
all of the facts affirmatively and clearly sustain the 
Commissioner’s determination and the decision of 
the Board. 


I 

I 


ARGUMENT 

l 

. 

The appellant has failed to establish that he sustained 

a net loss in the year 1919 

I 

The Commissioner asserted a tax against 
lant for the year 1920 which appellant contends is 
erroneous. This contention is predicated uppn his 
claimed right to offset income for that yeaf by a 
putative net loss for the preceding year. 

If the net loss in fact existed, appellant, by vir¬ 
tue of Section 204 (b) of the Revenue Act of 1918, 

i 

supra, is entitled to prevail. 

The position of appellant finds its sole support 
in the fact that a supposed net loss for th0 year 
1919, due to the elimination of inventories frc^m the 
computation of income upon which the tax dpe for 
that year was based, was found to exist by an agent 
of the Bureau of Internal Revenue, whose Action 
was at that time approved by the Commissioner. 
(R. 3, 6,11-12,19.) 

That the Commissioner, in determining appel- 

i 

lant’s taxes for the year 1920, is not bound by his 
action in an earlier year seems clear. The ^ffset 
which is permitted against income in 1920 is not a 
previously determined net loss but a factual net 
loss. It is elementary that the Government cain not 
be deprived of any right by the error of an officer 
or agent. In L . Loewy & Son, Inc., v. Commis¬ 
sioner, 31F. (2d) 652, the Circuit Court of Appeals 
for the Second Circuit held that within the period 
of the statute of limitations and in the absence of 
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a statutory settlement, the Commissioner had full 
liberty to alter or revise a previous determination. 
By Section 274 (g) of the Revenue Act of 1926, 
supra, the Board of Tax Appeals is authorized to 
“ consider such facts with relation to the taxes for 
other taxable years as may be necessary correctly 
to redetermine the amount of the deficiency.’' See 
also appeals of Bruin Coal Co., 1 B. T. A. 83; Evens 
& Howard Fire Brick Co., 8B. T. A.^; Woodside 
Cotton Mills Co. v. Commissioner, 13 B. T. A. 266. 

It necessarily follows that the question whether 
inventories should have been eliminated, and, as a 
corollary thereto, whether a net loss actually 
existed, must be considered de novo by both the 
Commissioner and the Board. From its nature this 
consideration involves solely an issue of fact. 

Upon an examination of appellant’s books and 
returns for the years 1920 and 1921 the Commis¬ 
sioner determined that inventories should have 
been employed; that resultantly there was no net 
loss in the year 1919, and that there was a deficiency 
for 1920. (R. 6, 19, 20.) This determination is 

prima facie correct and the burden of proving it in 
error rests upon the taxpayer. United States v. 
Anderson, 269 U. S. 422; Wickwire v. Reinecke, 
275 U. S. 101. The record fails to show a scintilla 
of evidence, other than the earlier determination of 
the Commissioner, indicating that inventories 
should not have been used or that there was a net 
loss. It is, therefore, submitted that appellant has 
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failed to sustain the burden of proof and that the 
decision of the Board must be affirmed. 

This conclusion, moreover, is not alone indicated 
by the rule of law applied above, but, it is submit¬ 
ted, is unquestionably demonstrated by an exami¬ 
nation of the record. Appellant testified that inven¬ 
tories have been used throughout the history of his 
business in determining his income (R. 15)|; that 
inventories were made up by weighing and fisting 
each item of material on hand (R. 14-15); and 
that inventories were necessary to properly com¬ 
pute income (R. 15; see also R. 6, 16, 17) j The 
Board found that the value of appellant’s inven¬ 
tories as shown by his returns was $58,400 oh Jan¬ 
uary 1, 1919, and $103,038.59 on December 31, 
1919. (R. 19; see also R. 6.) As these figures are 
embodied in the Commissioner’s letter, attached to 
the petition herein, and are not excepted to by ap¬ 
pellant, and as he has failed to incorporate the 
returns in the record (though introduced ^n evi¬ 
dence as “Petitioner’s Exhibit 2” (R. 9)|), the 
Board’s findings are entitled to acceptance. 'Prom 
the testimony of appellant it is clear that inven¬ 
tories should have been included in the computation 
of income, and from their inclusion in this j 2 ase it 
follows that a net income is disclosed foif 1919 
instead of a net loss. 

Appellant assigns as error the refusal of the 
Board to regard as prima facie correct the earlier 
determination of the Commissioner that there! was a 
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net loss in 1919. It is submitted that that rule has 
application only to the Commissioner’s determina¬ 
tion of the tax for the year directly in issue. To 
conclude otherwise would make the rule nugatory. 
Irrespective of the rule, however, it is believed that 
the record proves that in fact there was no net loss 
in the year 1919. 

Appellant also asserts that the ‘ 4 inconsistent ac¬ 
tion on the part of the Commissioner of Internal 
Revenue manifestly can not be fair, legal, or just, 
and is wholly without any semblance of justifica¬ 
tion either in fact or in law.” (Br. p. 13.) It is 
submitted that this contention is sufficientlv an- 
swered by suggesting that if appellant felt preju¬ 
diced bv either or both of the determinations of the 
Commissioner, fairness, legality, and justness were 
guaranteed him by appeal therefrom either to a 
District Court or to the Board of Tax Appeals. 

Appellant further asserts that the Board found 
as a fact that he had 4 ‘suffered a statutory net loss 
for 1919 of $38,673.42,” and that such a finding 
would not be reviewed. (Br. p. 12.) It is sub¬ 
mitted that the Board made no such finding. The 
Board did find (R. 19): 

During 1920 a revenue agent made an ex¬ 
amination of the petitioner’s records and 
returns for the years 1917 through 1919. 
Being of the opinion that the inventories 
which were recorded on loose sheets not a 
part of the petitioner’s books were estimates, 
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the agent computed the petitioner’s pet in¬ 
come without the use of inventories. 
* * *. The changes made in the 1919 
return showed a net loss for that ^ear of 
$38,673.42. ! 

It is plain that these findings dealt simply with 
the actions of the agent and were not accepted as 
facts by the Board. 

i 

CONCLUSION 


Wherefore it is submitted that the decisiop of the 
Board of Tax Appeals should be affirmed. 
Respectfully, 

G. A. Youngquist, 
Assistant Attorney General. 
Sewall Key, 

John G. Remey, ! 

Special Assistants to the Attorney General. 

C. M. Charest, 

General Counsel, \ 

Bureau of Internal Revenue, 

Stanley Suydam, 

Special Attorney, 

Bureau of Internal Revenue, 

Of Counsel. 

January, 1930. j 
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